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Seventh Judicial District, Lemhi County
Brenda Armstrong, Clerk of the Court
By: Deputy Clerk — Eagle, Jana

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LEMHI

JAMES WHITTAKER. an individual, and Case No: CV30-21-304
WHITTAKER TWO DOT RANCH LLC, an
Idaho limited liability company, PROCEDURAL ORDER

Petitioners,

VS .

)
)
)
)
)
)
)

3

THE IDAHO DEPARTMENT OF WATER )
RESOURCES, an administrative agency of the )
State of Idaho, )

)
)
)
)
)
)
)
)

Respondent.

IN THE MATTER OF APPLICATION FOR
TRANSFER NO. 84441 IN THE NAME OF
BRUCE AND GLENDA MCCONNELL

A Petitionfor Judicial Review was filed in the above-entitled district court seeking

judicial review of an order issued by the Director of the Idaho Department ofWater Resources

(“Department” or “agency”). This Order, together with Rule 84, Idaho Rules ofCivil Procedure,

(I.R.C.P.), applicable statutes, and the Administrative Order Regarding Transitian to Electronic

Filing System issued by this Court on December 3, 2020, govern all proceedings before the

Court.1

THEREFORE, THE FOLLOWING ARE HEREBY ORDERED:
1. Petition for Judicial Review and Reassignment of Case: The Petition was filed

on November 30, 2021. The case was reassigned by the clerk of the court to this Court.

' A copy of the Court’s Administrative Order Regarding Transition to Electronic Filing System is attached as
Exhibit A.
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2.
administrative proceeding but who were not made a named partv in the Petition [or
Judicial Review: Where a person or entity who was a party to the underlying administrative

proceeding is not made a named party in the Petition, and is not otherwise a Petitioner, such

person or entity may file a Notice ofAppearance in this matter within fourteen (14) days from
the issuance of this Procedural Order. This Court will treat the Notice ofAppearance as a

Motion to Intervene and will treat the party filing the Notice ofAppearance as an Intervenor.
Under such circumstances, the Court will automatically issue an order granting the Motion to

Intervene unless one or more parties to the action files an opposition to the Motion within 10

days of the filing of the Notice ofAppearance. A person or entity not a party to the underlying
administrative proceeding who desires to participate in this action, and is not otherwise a

Petitioner, must proceed in accordance with Idaho Appellate Rule 7.1.

2

3. Stays: Unless provided for by statute, the filing of a petition or cross petition
does not automatically stay the proceedings and enforcement of the action before the

Department. I.C. § 67-5274. Any application or motion for stay must be made in accordance

with l.R.C.P. 84(m).

4. Form of Review: Pursuant to l.R.C.P. 84(e)(1), when judicial review is

authorized by statute, judicial review shall be based upon the record created before the

Department rather than as a trial de novo, unless the statute or the law provides for the procedure
or standard. If the statute provides that the district court may take additional evidence upon

judicial review, it may order the same on its own motion or the motion of any party. If the
statute provides that review is de novo, the appeal shall be tried in the district court on any and

all issues, on a new record. Pursuant to l.R.C.P. 84(e)(2), the scope of review on petition from

the Department to the district court shall be as provided by statute.

5. Preparation of Agency Record; Payment of Fees: Pursuant to l.R.C.P. 84(i),
when the statute provides what shall be contained in the official record of the agency upon

judicial review, the Department shall prepare the record as provided by statute. Otherwise, the

documents listed in paragraph (3) of l.R.C.P. 84(f) shall constitute the agency record for review.

Petitioner (and cross-petitioner) shall pay all fees as required for preparation of the agency record

in accordance with l.R.C.P. 84(t)(4). The clerk of the Department shall lodge the record with
the Department within 14 days of the entry of this Order, or no later than December l6,
2021. Any extension in time for preparation of the agency record shall be applied for by the

agency to the district court.

6. Preparation of Transcript; Payment of Fee: It is the responsibility of the

petitioner (or cross-petitioner as the case may be) to timely arrange and pay for preparation of all

portions of the transcript reasonably necessary for review, if any. Pursuant to l.R.C.P. 84(g), the

2 The parties should note that in such instances the Court will treat the Notice ofAppearance as a Motion to

Intervene for housekeeping purposes. In doing so, it is the Court's intent to have the record in this matter clearly
reflect which persons and/or entities are participants in this action. It is also the Court’s intent to have the caption of
this matter properly reflect all those parties who are participating in this action and to identify in what capacity those

parties are participating (i.e., Petitioner, Respondent, or lntervenor).
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responsible party shall contact the agency clerk to determine the estimated cost of the transcript,
and pay the estimated cost in accordance with I.R.C.P. 84(g)(l)(A) or (2)(A) as the case may be.
The transcript, if one is requested, shall be lodged with the Department within 14 days of
the entry of this Order, or no later than December l6, 2021. The transcriber may apply to the
district court for an extension of time, for good cause shown.

7. Settlement of TranscLipt and Record: Pursuant to I.R.C.P. 84(j), and unless
otherwise provided by statute, upon receipt of the transcript and upon completion of the record,
the Department shall mail or deliver notice of lodging of transcript and record to all attorneys of
record or parties appearing in person and to the district court. The parties shall have 14 days
from the date ofmailing of the notice to pick up a copy of the transcript and agency record and to

object to the transcript or record. All fees for the preparation of the transcript and record shall be

paid by the responsible party at or before the pick—up of the agency record and transcript. Any
objection to the record shall be determined by the Department within 14 days of the receipt of
the objection and the decision on the objection shall be included in the record on petition for
review. Upon the failure of the party to object within l4 days, the transcript and record shall be
deemed settled. The settled record and transcript shall be lodged with the district court no later
than January l3, 2022.

8. Augmentation of the Record — Additional Evidence Presented to Qistrict
Court — Remand to Agency to Take Additional Evidence:_ Pursuant to I.R.C.P. 84(1) the
agency record and/or transcript on review may be augmented upon motion to this court by a

party within 21 days of the filing of the settled transcript and record in the manner prescribed by
Idaho Appellate Rule (I.A.R.) 30. The taking of additional evidence by the district court and/or

agency on remand shall be governed by statute or I.R.C.P. 84(1).

9. Briefs and Memoranda: The petitioner’s brief shall be filed with the clerk of the
court within 35 days after lodging of the settled transcript and record with the district court. The

respondent’s (and cross~petitioner’s brief) shall be filed within 28 days after service of

petitioner’s brief. Any reply brief shall be filed within 21 days after service of respondent’s
brief. The organization and content ofbriefs shall be governed by I.A.R. 35 and 36. Pursuant to

I.R.C.P. 84(p) only one (1) original signed briefmay be filed with the court and copies shall be

served on all parties.

10. Extension of Time: Motions to extend the time for filing a brief or modify order

ofbriefing shall be submitted in conformity with I.A.R. 34(6). All other requests for extension
of time shall be submitted in conformity with I.A.R. 46.

ll. Motions: All motions shall be submitted in conformity with I.R.C.P. 84(0) and
shall be heard without oral argument unless ordered by the Court.

12. Oral Argument: Oral argument will be heard April 21, 2022, at 1:30 p.m.
(Mountain Time) at the Snake River Basin Adjudication District Court, 253 3rd Avenue North,
Twin Falls, Idaho. Oral argument will be conducted via Zoom with instructions to be provided
to the patties at a later date. The form and order of argument shall be governed by I.A.R. 37.
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13. Judgment or Decision: The Court’s decision will be by written memorandum as

required by I.R.C.P. 84(t)(1). In compliance with I.R.C.P. 54(a), as amended effective July 1,

2010, a separate judgment will also issue contemporaneously therewith. Pursuant to I.R.C.P.
84(t)(2), if no petition for rehearing is filed the time for appeal to the Idaho Supreme Court shall

begin to run after the date of the filing stamp of the clerk of the court appearing on the judgment.
If a petition for rehearing is filed, the time for appeal shall begin to run after the date of the filing
stamp of the clerk of the court appearing on either an order denying rehearing or on any modified

judgment.
‘

14. Petitions for Rehearing: Petitions for rehearing shall be governed by the time
standards and procedures of I.A.R. 42. If rehearing is granted, the Court will issue an order

granting same and setting forth a briefing schedule for responsive briefing, a reply, and oral

argument. Unless otherwise ordered, the brief filed in support of rehearing will be treated as the

opening brief. '

15. Remittitur: Ifno notice of appeal to the Idaho Supreme Court is filed within

forty-two (42) days after filing of the Court’s written decision, the clerk shall issue a remittitur

remanding the matter to the agency as provided in I.R.C.P. 84(t)(4). The Court will then notify
the clerk of the district court where the petition was originally filed regarding completion of the
case.

16. Failure to Comply: Failure by either party to timely comply with the

requirement of this Order or applicable provisions of the Idaho Rules ofCivil Procedure or
Idaho Appellate Rules, if applicable, shall be grounds for imposition of sanctions, including, but
not limited to the allowance of attorney’s fees, striking ofbriefs, or dismissal of the appeal

pursuant to I.R.C.P. 11 and 84(n) and I.A.R. 11.1 and 21.
Dated Z!

C J. WIL ‘ AN
District Jud

V/
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Di§‘T“tiiCi‘"COdfi‘F-‘
Fifth Judicial District

County otTwin Fatts . State of Idaho

DEC 32020

IN THE DISTRICT COURT OF THE FIFTH JUDICI
'9‘.

IST
STATE OF IDAHO, IN AND FOR THE COUNTY

RE: PETITIONS FOR JUDICIAL ) ADMINISTRATIVE ORDER
REVIEW OR ACTIONS FOR ) REGARDING TRANSITION TO
DECLARATORY JUDGMENT OF ) ELECTRONIC FILING
DECISION FROM THE IDAHO ) SYSTEM
DEPARTMENT OFWATER )
RESOURCES )

WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009,

declares that all petitions for judicial review made pursuant to Idaho Code § 42—1701A ofany

decision from the Department ofWater Resources be assigned to the presiding judge of the

Snake River Basin Adjudication District Court of the Fifth Judicial District, and

WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009, vests

in the Snake River Basin Adjudication District Court of the Fifth Judicial District the authority to

adopt procedural rules necessary to implement said Order, and

WHEREAS on July 1, 2010, the Court entered an Administrative Order Adapting

Proceduresfor the Implementation oft/1e Idaho Supreme Court Administrative Order dated

December 9, 2009, and

WHEREAS, the Idaho Courts have transitioned to a new electronic. filing system as part

of Idaho’s larger effort to modernize the State’s court system.

THEREFORE, THE FOLLOWING ARE HEREBY ORDERED:

I. As of the date of this Order, any petition for judicial review pursuant to Idaho

Code § 42-1701A, or an action for declaratory judgment, of any decision from the ldaho

Department ofWater Resources must be filed electronically with the appropriate County using

Idaho’s electronic filing system. This includes fee category L.3.a. filings. Such filings must be

made in accordance with Idaho’s Rules for Electronic Filing and Service.

2. The clerk of the district court in the county where the action is filed will reassign

the case to the presidingjudge of the Snake River Basin Adjudication District Court. All filings

made subsequent to reassignment are to continue to be filed electrically in the County where the

action was filed. in accordance with the procedures governing Idaho’s electronic filing system.

EXHIBIT
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3. This Order applies to petitions for judicial review or actions for declaratory

judgment filed after its issuance. It does not affect the processing of petitions for judicial review

or actions for declaratory judgment filed prior to its issuance.

4. This Order does not apply to or affect any proceeding for the general adjudication

ofwater rights pending before the Snake River Basin Adjudication District Court. For rules of

procedure governing such adjudications, please see the Court’s website at www.3rba.idaho.gov.

5. The Court’s Administrative Order Adapting Proceduresfor the Implementation of

the Idaho Supreme Cour! Administrative Order dated December 9, 2009 is superseded by this

Order and is hereby withdrawn.

DATED thiséfiay of scam M. ,2020.

EM 3. w DMAN
Presiding udge
Snake River Basin Adjudication

ADMINISTRATIVE ORDER
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CERTIFICATE OF SERVICE

I certify that on this day I served a copy of the attached to:

Gary Spackman
Director ~ Idaho Department ofWater
Resources
PO Box 83720
Boise ID 83720—0093

garv.spackman‘z} idwr.idaho. gov

Garrick Baxter
The Idaho Department ofWater Resources
PO Box 83720
Boise ID 83720-0093
Garrick.baxter@idwr.idaho.gov

Chris Bromely
Candice McHugh
McHugh Bromley, PLLC
380 S. 4'“ St, Ste. 103
Boise ID 83702
cbromlexvca.'mchuuhbromlev.com
cmchuuhv’rii-mchughbromlev.com

Kipp L. Manwaring
Manwaring Law Office, P.A.
2677 E. 17‘“ St, Ste. 600
Idaho Falls ID 83406
kippr‘gflmanwarinalawcom

Robert Harris
Luke Marchant
Holden, Kidwell, Hahn & Crap, PLLC
PO Box 50130
1000 Riverwalk Drive, Suite 200
Idaho Falls ID 83405
mgrisrfrifholdenlegapggm
lmarchantiIDholdenlegalcom

Steven Johnson

[X] By E-mail [ ] By mail
[ ] By fax (number)
[ ] By overnight delivery / FedEx
[ ] By personal delivery

[X] By E-mail [ ] By mail
[ ] By fax (number)
[ ] By overnight delivery / FedEx
[ ] By personal delivery

[X]By E-mail [ ] By mail
[ ] By fax (number)
[ ] By overnight delivery / FedEx
[ ] By personal delivery

[X] By E-mail [ ] By mail
[ ] By fax (number)
[ ] By overnight delivery / FedEx
[ ] By personal delivery

[X] By E—mail [ ] By mail
[ ] By fax (number)
[ ] By overnight delivery /FedEx
[ ] By personal delivery

[X] By E-mail [ ] By mail



1019 Lcc Cree Rd
Leadorc ID 83464-5011
StevenjohnsonO1056@gmail.com

Smith 2P Ranch
c/o Shanna Foster
213 Grady Rd.
Leadore ID 83464
shanuds‘u-Vahooxom

Rosalie Ericsson
c/o Brady Ericsson
3738 E. 38 N.
Rigby ID 83442
bericsson@depatco.com

Dated: 12/2/2021 09:26 AM

[ ] By fax (number)
[ ] By overnight delivery /FedEx
[ ]By personal delivery

[X] By E—mail [ ] By mail
[ ] By fax (number)
[ ] By overnight delivery / FedEx
[ ] By personal delivery

[X] By E-mail [ ] By mail
[ ] By fax (number)
[ ] By overnight delivery / FedEx
[ ] By personal delivery

Clerk of the Court

By Wa—$4,
Deputy C1erk


